the realm. While the nobility was thus providing power resources for the ruler, at the same time it also restricted his use of these resources. In the course of this negotiated confrontation, the nobility acquired (and reaffirmed) legal rights which further bound the ruler. These iura quaesita were, in principle, unimpeachable by the ruler. This led to a situation in which particularistic law or individual rights held predominance over general or universal law. ' Keeping the peace and providing justice were the two main responsibilities and justifications of royal authority. The task of preserving the peace, however, gave the rulers the opportunity to formulate and create new law in the Imperial and territorial peace statutes (Landfrieden). Between 1103 and 1235 eighteen Imperial peace statutes were issued; and between 1093 and 1235 ten territorial peace statutes were published. It was this legislation which turned a ruler increasingly into a legurn conditor. The peace statutes of the twelve and thirteenth centuries were mainly concerned with preventing violence, blood feuds, and duels, but also with preserving public order more generally, which led to the inclusion of matters of an economic and administrative nature into the statutes. To achieve these goals the existing legal order was systematized and reformed and rulers demanded of all people within their jurisdiction to obey these new laws. This legislation remained firmly rooted in the legal thinking of the time in that it emanated from the rulers' duty to maintain pax et iusritia. In the late middle ages the regulative force of these statutes waned and aristocratic self-help to redress perceived wrong came to the fore again. It was only in 1495 that a new Imperial Peace Statute was issued at the imperial diet at Worms forbidding feud and violent self-help. But the 'Ewiger Landfrieden' ('Eternal Peace of the Land') of 1495 was not an expression of the authority of the Emperor, rather the contrary: the Imperial Estates acquired the right to determine the composition of the Imperial Court (Reichskammergericht) which was designed to guarantee the peace by allowing and securing due legal process. The Imperial Peace Statute of 1495 thus restricted. not augmented, the legislative power of the Emperor. ' Since the notion of the ruler as legislator was familiar through the tradition of the peace statutes, the police ordinances of the sixteenth century, as enacted law, did not break completely with legal tradition. Furthermore, though police legislation was the prerogative of the ruler, co-operation between him and the Estates was by no means ruled out. Thus the police ordinance of Lower Austria of 1552/68 stated that it had been issued with the knowledge and consent of the Estates. It was a kind of emergency legislation, dictated by dire need (der notfurft nach), and passed in the interest of the common weal (gemeiner N~t z e n ) .~ Well into the seventeenth century, police ordinances were typically drawn up on the instigation of the Estates and with their active participation.' The decline in the power position of the Estates in the wake of the Thirty Years War found one of its expressions in their diminished role as participants in police legislation.
The Imperial Police Ordinances of 1530, 1548, and 1577 allow us to gain an understanding of the notion of the 'good order' which informed police ordinances until the middle of the seventeenth century. The Imperial Police Ordinances regulated a wide variety of activities and circumstances. Dress regulations and sumptuary laws were enacted to prevent the blurring of status distinctions. Disregard of these laws was punished either by the confiscation of the luxury item or by the imposition of a high fine. These sumptuary laws also covered excessive expense at christenings, weddings and funerals. Blasphemy and cursing were made punishable, as were adultery, concubinage, and procuration of women. Provisions prohibiting the formation of economic monopolies as well as the practice of selling and buying goods under avoidance of market transactions (Fiirkauf) were among the most important regulations concerning economic matters. Profiteering, usury, and embezzlement were considered criminal offences and so was breach of trust, particularly in cases of wardship. Slander and libel became punishable; adulterators of wine and of foodstuffs faced severe penalties. Such was the range of the provisions and prohibitions in the Imperial Police Ordinances that increasingly all Imperial criminal law was concentrated in these ordinances.' Since the Imperial Peace Statute of 1495 had already outlawed feud or private warfare as a legitimate means of redressing private grievances, issues of 'public order' in the narrow sense of public tranquillity and the absence of illegitimate violence in social relations were marginalized in these ordinances. ' By and large the police ordinances of the principalities within the Empire resembled the Imperial Police Ordinances. The Police Ordinance of Lower Austria in 1542, for example, maintained that vice, frivolity, and wrongdoings of the populace had incurred the wrath of God. God's wrath was evident in the threat to the well-being of the population posed by the Turks and by inflation. annoying bad habits and extravagance, expressed by gluttony and unseemly and immoderate attire, had brought the wrath of God in the guise of the Turks upon the populace. Re-establishing a common order and good police (eine gemeine Ordnung und Reformation guter Politfey) made it incumbent upon the ruler to implant (Pflantzung) virtue, propriety, discipline, decency, and piety in his Christian subjectse9
In these as in other territorial police ordinances of the sixteenth century, 'good order' was related to concerns about morality and comprised primarily the conduct of a virtuous and religious life. Religion, both as a body of beliefs and as a pattern of behaviour, was the primary concern. Good order was thought to exist only if the subjects led a modest, orderly Christian life: as apostasy of religious faith was considered to be the root of all social evil and disorder, the list of regulations in the police ordinances of the sixteenth century frequently commenced with prohibitions concerning blasphemy and cursing."' As long as the Estates had not yet been deprived of their power, the notion of the bonum commune, which the ruler had the duty to guarantee, was entwined in the notion of pax et iustitia; the legislative authority of the ruler, as expressed in the police ordinances, was considered to emanate from his judicial power. The common weal or welfare was seen as the result of justice as represented and exercised by the ruler and of the condition of peace to which this justice gave rise. But this consensual understanding of the legal and political order was undermined by the development of absolutism. The definition of the common weal now became the domain of the ruler and his staff; it was used for legitimating the ruler's attempt to accrue powers to himself which so far he had had to share with the Estates."
By the ruler's appellation of the common weal, 'policey' could be constituted as ius inspectionis and as ius reformandipoliticum, i.e., police legislation could claim to express the ruler's right and duty, not only to oversee the social and political consequences of the iura quaesita as they materialized in 'private' legal orders, but to redress any resulting harm to the safus pubfica. And even if this common weal was defined in a traditional way as the maintenance of the old status order, in a time of fundamental social and economic change the ever more far-reaching police regulations in defence of the old order could not but strengthen the state as legislator and thus contribute to its rise above the old powers.I2
Since the late seventeenth century, natural law theorists contributed to a new conceptualization of 'police'. 'Police' was now thought to be concerned with promoting the public good, the happiness, or even bliss (Gliickseligkeit) of the population: since the mid-seventeenth century the purpose of the state was seen, both by the rulers themselves and by the majority of the natural law theorists, as going beyond the confines of preserving pax et iustitia and comprising the task of actively promoting the secular and material welfare of the state and the population. Salus publica and felicitaslbeatitudo cioitatis replaced pax et iustitiu as the primary definition of the 'state-objective' (Sraatszweck). Not the 'reformation' of a destabilized 'good old order', but the creation and formation of a new order based on reason and rationality were now thought to be the ruler's task.l8
In Christian Wolff's rationalistic natural law theory, socieras cioilis, which was thought to have been established through a social contract and to be identical with the 'state', was 'a means to promote the common weal [gemeine Wohffuhrt]'. The contractual relationship between sovereign authority and its subjects comprised the promise by the ruler 'to muster all his powers and diligence to devise those means beneficial to the promotion of the common weal and security and to make all necessary preparations for their deployment'. The subjects, on the other hand, promised 'to consent and accede to any given instructions which are considered by the ruler to be beneficial to them'.'' This theory established a particularly strong teleological conceptualization of the 'state'. The state was now conceptualized as a rationally created means to achieve an end which was conceived as prior to the state. This meant, in effect, that political rule could not any longer be derived from, and legitimated by, its origins, for example as being dei grutia. Rather, political legitimation was now seen to derive from the purposive and rational pursuit of common welfare as the contractual end.ls In Wolff's philosophy, every activity was regarded as lawful which conformed to reason. guardian of the common weal was not only entitled but, indeed, obliged to subject to its direct control all facts of social life."
In this theory, as in all the other natural-law theories before the middle of the eighteenth century, the common good was not defined by taking the welfare and well-being of individuals as the starting-point. Rather, there was the assumption of a coalescence of the interests of the state and those of the individual subjects (organized in patriarchal families). Should a conflict between these interests arise, then private interests should be curbed in favour of public/state interests. Thus, on the one hand, the state-objective of common welfare confined domination by formulating a 'social' goal the pursuit of which was considered the only legitimate activity of the state. On the other hand, however, it was left to the ruler's discretion to determine the means which would best serve the common weal; to destroy those political or social forces thought to prevent its promotion; and to decide on the degree of 'civil' liberties permissible from the point of view of the common welfare. This ambivalence was particularly manifest in the writings of Justi and Sonnenfels who, in the second half of the eighteenth century, were influential in forming political thinking in the Habsburg monarchy."
Johann Heinrich Gottlob von Justi, who, in the early 1750s had taught in Vienna, adhered to Wolff's teleological conceptualization of the state. The creation of 'the common blissful happiness [gerneinschufrliche Gliickseligkeit] of ruler and subjects' was the purpose of the state; it was the duty of the ruler 'to maintain and increase the fortune and assets of the state and make his subjects happy'.'# Justi conceived the relationship between ruler and subjects as one of mutual obligations: the ruler's responsibility with regard to the promotion of happiness was matched by the subjects' duty to obey.'' But not only did the state become a means to an end in this theory; the subjects, too, became instrumentalized as a means of the state: it was their duty 'to promote with all their powers the welfare of the state'.'" This idea was derived from the quintessentially cameralistic notion that the welfare of the individual subject was a necessary precondition for the ruler's financial wealth. Thus, whereas rational natural law served as the springboard for the definition of the state-objective, cameralistic theories informed the thinking about the practical policies and, at the same time, served as their justification.2' Justi defined policey as the 'science to organize the internal constitution of the state in such a way that the welfare of individual families should constantly be in a precise connection with the common good [dem allgemeinen Be~ten]'.?~ Police was thought of as an activity aimed at mediating between the happiness of the individual (family) and that of the state. Justi thus rejected the idea of a coalescence of private and public interests. The recognition of private interests led to the idea of a sphere of civil liberties which remained outside the reach of the state. Justi argued that 'as long as the citizens are obliged to obey only those laws that had been enacted for the common happiness, they are in fact free. This is the essential characteristic of the civil liberty [burgerliche F r e~h e i t ] . '~~ But this assertion of the liberfas cioilis remained restricted in several ways: first, happiness as the purpose of the state remained the determinant of liberty; second, neither ruler nor 'state' were said to be equally bound by enacted law; third, there were no legally fixed guarantees of those liberties. If the common weal was both linked to private welfare and dependent on the balance of individual happiness and the happiness of the state, then the activity of the state had to be concerned, of necessity, with both private and public happiness at the same time. The pursuit of private interests could not be left to the discretion of the individual (family), but had to become an area of intervention within the purview of the state. Furthermore, according to Justi, the overall aim of the state had to be to curb the power and influence of all social groups and the political estates in order to remove any possibility of them challenging the authority of the state and, as a result of their struggles between themselves, destabilizing the community. Neither was thought to be beneficial to the common welfare.24
For Justi 'police' comprised all activities concerned with the promotion of the common weal. 'State-objective' and 'police-objective' were identical: the furtherance and maintenance of the salus publica. Joseph von Sonnenfels, who took up a professorship in Vienna in 1763 and was to be an influential member of the political classes in the Habsburg monarchy over the following decades, however, departed from the tradition of equating police with welfare. For him 'police is a science to establish and manage the internal security of the state'.2s The sphere of internal security, as the area of police intervention, comprised two distinct dimensions: 'public security' as the condition where the state had nothing to fear from its citizens, and 'private security' as the condition where the citizens were protected from illegal encroachments by the state on their civil liberty as well as from attacks on their life, property, and honour.26 The concern for both 'public security' and the citizen's protection against criminal assault led to Sonnenfels's involvement in the formation of police forces under the control of the state.
There are two aspects in Sonnenfels's arguments which are of some importance to our discussion. First, Sonnenfels did not consider activities aimed at promoting (economic) welfare to fall outside the purview of the state now that police was conceptually restricted to establishing and managing internal security. Rather, he accepted that economic changes had brought a certain degree of autonomy for private economic activities. A distinct economic discipline, the Handlungswissenschuff, was to analyse these new developments.*' Freed from economic considerations, the 'security' police (forces) could now be used more efficiently to deal with the disruptive effects of the strengthening of private forces which resulted from the economic changes. The police (forces) were construed as a coercive instrument which intervened to 'keep the private forces in a position of subordination to the forces of the state'.28 In so far as the control over the police (forces) should reside with the territorial prince, this new definition of police extended the power of the ruler to the detriment of the Estates and local power-holders.*' This description of the task of the police as a guarantor of 'public security' sheds ample light on its importance for maintaining 'private security'. For Sonnenfels 'civil liberty' consisted in the 'freedom to act in so far as this act did not violate public welfare [iiffentliche Woh[fahrt]'."' This understanding of civil liberty remained in line with the position already taken by Justi. However, Sonnenfels supported attempts to codify criminal, public, and civil law. For him, such codification was an important step towards establishing 'private security'. He maintained that a certain degree of coherence and predictability of the law should be achieved by formulating legal principles as the cornerstones of codified law.3' But in his argumentation, Sonnenfels did not transcend the confines of monarchical absolutism. On the one hand, he was adamant that legislation should bind the ruler as well as the ruled and be limited to those enactments which pertained to the common weal. On the other hand, however, Sonnenfels left it to the monarch's discretion to determine whether any particular law did or did not contribute to the salus publica3* This bias in favour of the monarch was also reflected in Sonnenfels's notion of 'police'. As the police was charged with controlling social groups in order to prevent any of them gaining a preeminence which would threaten not only social harmony and happiness but also the very existence of the state, Sonnenfels understood the police as an instrument used by the absolutist state as a means of securing its own existence .33
A second aspect of Sonnenfels's discussion of the police deserves attention. Standing in a legal and theoretical tradition which went back to the late fifteenth century, Justi had conceived police essentially as 'cura promouendi salutem publicam'. But by removing 'concern for the promotion of public welfare' from the field of activity of the police, Sonnenfels defined the task of police as much narrower than the overarching 'state-objective'. Putter in 1770 epitomized the new departure in the thinking about police when he conceived police as 'cura auerrendi mala furura'. Not the promotion of the common good, but 'the concern for averting the ills to come' would increasingly define the task of the police. It was this redefinition of police which shifted the meaning of police as the synonym of good government and public order to a conceptualization of the police as an organizational force charged with maintaining public order and safety and with preventing and investigating unlawful a~t i v i t i e s .~~ I shall return to this point in the third part of this article.
I1
In the previous section I have suggested that, until the late Middle Ages, the task of the rulers was seen as providing and maintaining pax ef iusfifia. Their legal role was largely passive: they 'found' and confirmed the old law; they did not create new law. Since the late fifteenth century, however, rulers increasingly assumed the task of reforming and reconstituting a destabilized 'good order' through enacting police ordinances. They claimed a general competence in the combatting of all social disorder for which existing law and custom did not provide a remedy. Since the middle of the seventeenth century police legislation went beyond these restitutive concerns and aimed to bring about and enhance the secular and material welfare of the state and its population. This state-objective was characteristic of 'enlightened' absolutism, though 'police' was gradually redefined during that period. Though still related to the notion of 'welfare', 'police' came to signify that body of state agents which was charged with maintaining internal, 'public' security. The police ordinances of the sixteenth and early seventeenth centuries constituted the response by the state to the social and economic transformation of society. The pull of the towns in the fifteenth and sixteenth centuries as well as the expansion of the money economy through trade and industry and the commercialization of agriculture undermined traditional social relations. The religious conflicts since the Reformation added to the social and economic uncertainties. As the stipulations regarding morality or the sumptuary laws demonstrate for Austria, a major goal was the preservation of the established status order by securing the means of subsistence for each established 'estate' and social group according to its respective ranking, standing, and traditi~n.'~ More generally speaking, the police ordinances aimed to restore the 'good old order' which had been destabilized by urbanization, monetarization, and religious controversy.
In the period of reconstruction after the breakdown of political, economic, and religious order during the Thirty Years War, however, the state's aim of achieving financial strength through economic growth gained priority in economic policy over the maintenance of the old order. It now became the aim of the economic policy of the state to manipulate and mobilize all sections of society in order to increase, and make use of, the economic potential of the country. This new goal was reflected in the new police ordinances.'6 The mobilization of material resources was a geopolitical imperative." The formation of standing armies in the wake of the Peace of Westphalia vastly increased the rulers' fiscal needs for maintaining an efficient, combative military force. In order to achieve or retain 'Great Power' status, rulers had to create economic growth which could then be channelled into the build-up of military forces and the conduct of military campaigns. In order to create economic growth, the state strove to 'police' its population. The monitoring and surveillance of the population as well as the support for the commercialization of the economy through mercantilism formed part of this effort to increase the economic wealth of the state.
This Hornigk. They did not only espouse theories about population growth, the creation of a national economy, and the development of trade. They were also convinced that a core element of any economic policy was the creation of a disciplined work force. All available labour power had to be harnessed for the common good; idleness and work-shy behaviour had therefore to be e r a d i~a t e d .~~
It was this concern with disciplining the work force which figured prominently in the new ordinances, though it was by no means a new concern of the state.
The state's attempts to monitor and deploy the country's population in general, and the labour force in particular, manifested very clearly the public and civil law dimensions of police legi~lation.~' Numerous pieces of police legislation between the sixteenth and the eighteenth century attempted to secure a continuous supply of the work force and to shape the conditions of work. The fundamental principle, underlying police regulations on work, was simple: idleness is the parent of vice, and, in particular, of begging and vagrancy. Already in 1563, an ordinance for Vienna had laid down that all unemployed people should be expelled from the city. To prevent them from finding accommodation, the police ordinance in 1597 threatened all innkeepers with severe punishment should they give board and lodging to the unemployed (as well as to vagrants and criminals)." Idle persons were not tolerated: an ordinance of 1679 promulgated that, if admonition or imprisonment did not convince idle persons of the social undesirability of their behaviour, they should be ordered to leave the t e r r i t~r y .~' Such was the concern of the authorities with detecting the unemployed that in the early eighteenth century special district commissioners were set up to trace the whereabouts of unemployed individuals. In 1721 these commissioners were placed under a special municipal commission for security.42
Closely connected with the question of work and idleness was the problem of the poor and beggars. How best to deal with them had been a major political issue since the Middle Ages. One recurrent trait of the attempts to come to grips with this problem was the distinction between 'deserving' and 'undeserving' poor. In Vienna in 1443 an ordinance regulated the tasks of the city officials (Sterzenrneister) who had the penal authority over local and foreign beggar^.^' They had to prove to him that circumstances beyond their control had compelled them to take up begging. If he was convinced of the truth of their claim, he could issue a certificate allowing them to beg, provided, however, that they could prove knowledge of the common Christian prayers and that they had gone to confession during the previous year and received the sacraments.44
The police ordinance of 1552 made it incumbent upon the parish authorities to provide for their poor. Apart from giving alms to their poor, local authorities discharged their duty by issuing certificates to their 'deserving' poor which allowed their holders to beg within the locality."s The financially less well-off parishes, however, were legally entitled to issue certificates granting the right to beg outside the locality. For holders of such a licence, Vienna seemed to be the most rewarding place. But with an increasing number of certified as well as unlicensed beggars and vagrants, particularly during the 'crisis of the seventeenth century', there arose the need for controlling this category of people more ~tringently.~'
The local authorities were reminded by the government that they had an obligation to look after their 'deserving' poor; should they not comply with this rule they would face severe penalties. But the reissuing of such admonitions indicates that the local authorities did not heed them.47 The county courts (Landgerichte), which were under the authority of local aristocratic landlords, were urged to co-operate in order to improve the combat of vagrancy." But since the state was rather powerless to coerce the local authorities and powerholders into determined action, it took it upon itself to persecute the beggars and vagrants. In the eighteenth century. 'police' raids across the country to apprehend suspicious individuals were made fairly frequently." In 1721 in one of these raids, the government of Lower Austria deployed more than 1,000 cavalry and four-hundred infantry in addition to the forces provided by the local a~thorities.~" Those able-bodied, unlicensed vagrants, caught either in these raids or in the course of normal policing, could be compulsorily conscripted into the army.51 But while the army thus contributed to the endeavours of the state to police vagrants and beggars, it also contributed to the problem of vagrancy. Discharged soldiers frequently roamed the country begging for money and sustenance but also extorting money by force.'* Crippled and disabled soldiers who could not find employment added to the problem. The period of war between 1672 and 1714 aggravated the situation and it was in response to deteriorating conditions that the state embarked on a policy of devising state-subsidized invalidity provisions for disabled soldiers. This policy was the starting-point for a comparatively wide-ranging system of state provisions such as pension schemes for civil servants in the course of the eighteenth century.53
Yet another way of dealing with the 'undeserving' poor or beggars was to put them into w o r k h o u~e s .~~ There they had to work for the food and shelter they received. The first of these houses was founded in 1671 in Vienna (Leopoldstadt) and over the next hundred years or so eleven more of them were established throughout the Habsburg m~narchy.~' Beginning in the 1720s, mercantilistic ideas penetrated this mechanism of social control. Charles VI envisaged a network of such houses across the country engaged in manufacturing. For small wages the inmates, hitherto 'idle persons', would produce goods out of domestic raw material so cheaply that expensive imports would be unnecessary. This was meant to prevent, 'for the common good', money being taken out of the ~o u n t r y .~' The workhouses thus acquired a double task. First, they should 'socialize' the inmates so that they would become obedient subjects; second, they should instil a strict work discipline in the inmates without which an efficient work process would not be po~sible.~'
The 'policing' of economic activities was also manifested in rules forbidding workers to go into service with more than one employer or to change the place of work (or, for employers, to take someone into employment) at times other than stipulated in the ordinance^.^' This provision was meant to contain competition amongst employers for workers in times of scarcity but also to restrain workers from achieving an advantageous wage-bargaining position.sy With regard to the level of wages, ordinances frequently set an upper limit to prevent workers from taking advantage of the scarcity of labour and demanding higher wages.') These regulations harked back to economic measures taken by the territorial rulers and the manorial lords since the second half of the fourteenth century. After the Black Deaths in the middle of the fourteenth century a policy of regulating wages and working-conditions had been pursued to combat the strengthened position of peasants and day-labourers which had resulted from the decline in population. As early as 1352, for example, wage scales for labourers in vineyards had been fixed in response to labour shortages." Ordinances explicitly forbade people to demand, concede, or agree on wages higher than the officially fixed rates. These attempts to coerce workers into compliance were underpinned by outlawing workers' combinations. Police ordinances also legislated on the conditions of taking up a profession or entering a trade. The 'policing' of the guilds may serve as a prominent example. Typically, craftsmen could only pursue their occupation as members of a guild. But in their policy against monopolies, territorial rulers would sometimes threaten to license outsiders should the guilds not perform the duties which they were considered to have vis-a-vis the public. It could also happen that guilds suffered attacks at the hand of the rulers who tried to suppress them out of opposition to any sort of semi-private associations. The Tyrol Ordinance of 1602, for example, forbade blacksmiths and carpenters to form a corporation or guild.h3 In the second half of the eighteenth century, the guild system in Austria came under sustained political attack. An important step towards curbing their power was the division of industrial enterprises into those producing for the local market ('police' industries) and those producing for a distant market, either domestic or foreign ('commercial' industries) in 1754. These 'commercial' industries were placed outside the guild restrictions. As a consequence, the number of masters working for distant markets was no longer determined by the guilds but by market forces. This policy not only established the state's supervisory control over the guilds, it also allowed the instrumentalization of the guilds for a state policy that aimed at stepping up economic production and increasing the population and thus the economic and political power of the state.M The centrality of the state's economic interests in police legislation was not confined to attempts to discipline the work force and to shape the production process. It also informed the new sumptuary and luxury laws. The police ordinance which Leopold I issued in 1671 did indeed impose new sumptuary laws restricting, in particular, the wearing of luxurious dresses.65 In one respect, this ordinance remained within the traditional form: it asserted the importance of maintaining social distinction and distance between the status groups in society.66 Conspicuous consumption was accepted as an affirmation of status; attempts of certain sections of society to live outside their station by emulating their social betters were deplored. While the highest three ranks of society were exempted from the regulations concerning the wearing of dresses, the rest of society had to conform to the newly laid-down rules. But in two other respects, this police ordinance expressed the realities of a new age. To start with, the traditional religious motivation for issuing an ordinance had receded. The ordinance was formulated, not in order to redress religious or moral wrong-doings, but to prevent the purchase of expensive foreign goods which led to 'an extremely large sum of money' being taken abroad. Furthermore, the classes which were established by the ordinance were constructed with reference to the sovereign's court; the closer in their political, social, and administrative functions individuals were to the centre of courtly life, the less they were restricted by the provisions concerning the wearing of particular types of clothes. The sovereign became the focal point in the ordinance.
This trend was reinforced in the police ordinance of 1686.67 Whereas in the ordinance of 1671 the three highest ranks of the status order had been exempted from the provisions concerning 'conspicuous consumption', they, too, were now subjected to the new rules. Their inclusion indicates the increasing incorporation of even the top status groups into a system of domination which centred on the ruler residing at his or her court. Furthermore, the ordinance of 1686 put the ruler's officials in charge of executing the new regulations. The responsibility of the state for maintaining good order was thus firmly extended to include not only legislative duties but also executive tasks. This could not but mean a subordination, at least in theory, of the local aristocracy under the supervision by the state." In 1697, finally, the sumptuary laws became a means of enhancing the revenue of the ruler who faced financial difficulties due to the Turkish wars. The ordinance stated that the financial burden of the wars made it necessary for a fine to be imposed '' Cod. Aust. ii. 153-9. for the wearing of dresses embroidered with silver or gold, or, alternatively, for licences to be sold which exempted their holders from these provisions." By the end of the seventeenth century, then, the ruler's interests and concerns had firmly taken the central place in the territorial police ordinances.
When in August 1749, during the great reforms of the state under Maria Theresa, the subject-matter of 'police' was raised, the discussion and understanding of 'police' was informed by the developments since the second half of the seventeenth century. For Count Haugwitz, Maria Theresa's chief reforming minister, the main goal of a well-organized police was to ensure that money was not to leave the country in exchange for luxury goods from abroad. In line with mercantilistic thinking and the disciplining thrust of the intensifying absolutist state, the officials in the Directorium in publicis et cameralibus were agreed that squanderers had to be compelled to show rnoderati~n.'~) It was this reasoning which led 'logically' to an ordinance on luxuries in September 1749. This ordinance did not prohibit the purchase of luxury articles. Rather, it set out to prevent the import of luxury goods and articles. It was informed by mercantilistic ideas and a consideration for the status concerns of the aristocracy. But it also reflected the adverse economic impact of sumptuary laws on the domestic industry as well as the administrative difficulties in effectively enforcing them.7'
It thus retained the main thrust of the luxury 'Patent' of 1732.72 There, for the first time, it had been explicitly stated that the domestic industry which produced luxury items should be protected against foreign competition. The state's policy concerning luxury had thus taken a decisive turn. Up to the middle of the seventeenth century, sumptuary laws in general, and luxury decrees in particular, were motivated by attempts to stabilize and maintain the traditional religious order and the status distinctions between the ranks of society. After the end of the Thirty Years War these motivations receded in importance and rational considerations commensurate with mercantilistic policies came to inform state policies on luxuries. The ruler's interest in economic protectionism went hand in hand with the realization that economic and social developments had transformed society to such a degree that the traditional status order could not possibly be re-established by passing traditional sumptuary laws.73
I11
In the previous section I have shown how the state attempted to regulate vagrancy and begging and to manage the problem of the poor. I have argued that the monitoring and disciplining of the population, and the work force in particular, had been a main objective of the police ordinances since the second half of the seventeenth century. Surveillance came to dominate considerations of 'policing'. I want to suggest in this section that this focus on surveillance contributed to the transition from a practice that regarded policing as the administration of the affairs of the state to a practice of 'high policing' with the police as a preoentatioe force functioning as a means to defend the state against internal enemies.
Attempts to enforce a system of compulsory registration were a major concern in the 'policing' of Vienna. The Vienna Police Ordinance of 1597 stipulated that anyone who did not register guests or visitors with the authorities would lose his status and rights as a citizen.74 New rules concerning the registration of the people in Vienna which were promulgated in 1696 demonstrated the state's incessant concern with monitoring the population . 75 In July 1746 and June 1751 compulsory registration was justified in two decrees as an important measure against vagrancy.76 Yet another decree concerning compulsory registration in May 1757 was followed by two further decrees in April 1765. 77 The owners and caretakers of houses were again reminded that they had a duty to register all those individuals living in their house who had not yet had abode in Vienna for at least ten years. Information about these individuals concerning name, religion, nationality, marital status, occupation, and date of arrival and/or (expected) departure had to be forwarded to the a u t h~r i t i e s .~~ The second decree in April 1765 stipulated that 'house inspectors' (Hausoisitationskommissionure) had to visit the houses assigned to them for surveillance once a month to enforce compliance with compulsory registration. Eighty years earlier this task of inspecting the houses in Vienna had been assigned to two of the city's three police forces, the City Guards (Studrguardi) and the Rum~rwache.~'This task had then been transferred to special officials when the office of Hausnachseher was introduced in the early 1750s. They had been put in charge of keeping a close watch over the inhabitants and visitors of Vienna, conducting secret inquiries, if need be, to ascertain whether '' Ceschichte Wien. p. 133. they abided by the regulations concerning compulsory registration.'" In order to improve this system of surveillance, the office of 'special constable' (Unter-/commissar) was established in 1754. Citizens of Vienna were appointed as special constable by the government of Lower Austria on the suggestion of the city council. They did not receive any pay, but were given certain tax exemptions. In all, 188 special constables were installed in order to improve the enforcement of compulsory registration. But already in 1756, this office was abolished because of drunkenness and lack of diligent performance of duties amongst these special constables."
Thus, such was the concern of the state with surveillance that specialized policemen were employed in Vienna. However, the tasks of the city police forces were more comprehensive than enforcing compulsory registration. The instruction of the Rumorwache in 1646 may serve as an example. The Rumorwache had to apprehend a wide range of perpetrators: blasphemers, be they drunk or sober; workmen and traders who went about their business on Sundays and public holidays during the time of church services and mass; beggars without permits and those beggars of Catholic faith who could not prove that they went to confession regularly; Jews without permits to stay in Vienna on Sundays and public holidays; magicians, sorcerers and fortunetellers; prostitutes, adulterers and adultresses; rapists and those who had committed incest; usurers and profiteers, be they Christians or Jews; drunk and disorderly people; those who stayed on in pubs after licensing hours; all persons bearing arms, except soldiers; people involved in routs and riots; gamblers and thieves, burglars and murderers; those people who, as bearers of a contagious disease, had returned to Vienna before their days in quarantine outside the city had lapsed.X' The Vienna market regulation of 1647 put the Rumormeister also in charge of the market police;X3 and the instruction of 1706, which reaffirmed the tasks of the Rumorwache, added as new important duties street-lighting and fire-fighting.84 The Rumorwache was thus charged with acting as public health officers, maintaining public order, upholding public morality, and providing internal security. And when in 1776 the Military Police Guard replaced the Security Day and Night Watch, the instructions of this new force were, in effect, an extended version of those issued for the Rumorwache in 1706.x5
Thus, even in the late 1770s, police forces were still given the task of ensuring both 'welfare' and 'security'. In effect, 'police' was still conceptualized in very broad terms. Austria was still in force. In a draft paper presented to Maria Theresa, the government had argued-reminiscent of Justi-that police was nothing but the promotion of the well-being of the individual families in order to bring about the welfare of the state as a whole.% Starting from this premiss, nine areas of police activities were distinguished: population policy, health, religion and propriety, supply of victuals, supervision of the quality of foodstuffs and other vital goods and their price, industry (which included education, soil cultivation, matters concerning trade, commerce, crafts, and industry proper), poor relief as well as unemployment relief, building police, and, finally, 'administration', i.e., the execution of police regulations.*' All these areas were claimed to fall firmly within the policing duties of the state.
The new departure in Joseph 11's reign was not that these state objectives would have been rescinded. Rather, these activities were no longer contained in the concept of 'police'. State reforms concerning police can be summarized under three headings: functional differentiation, structural differentiation, and specialization.88 The reorganization of the police in Vienna in April 1782 reflected the processes of differentiation: policing was separated into three distinct activities and each activity was to be overseen by a distinct body. The municipal authorities were put in charge of all matters concerning trade, street-cleaning, street-paving, and street-lighting, but also of the market police; the town court was made responsible for all aspects concerning security, in particular for arresting perpetrators and for the compulsory conveyancing of beggars and other unwanted individuals; finally, the newly created director of police, who was directly subordinated to the president of the government of Lower Austria, was put in charge of the secret police and the remaining matters of police.*' 'Welfare' functions and 'security' functions were thus clearly separated. Whatever the changes in policing over the next decade or so. this functional differentiation remained in force. When the policing system of Vienna was extended to other parts of the monarchy, the controversy this raised was not to do with the separation of welfare and security functions, but with the question which executive body should be put in charge of which aspect of policing. What exactly was the responsibility regarding policing of the local directors of police, the municipal authorities, the provincial governments, the police directorate in Vienna, the president of the government of Lower Austria (Count Pergen) and the Court Chancery? As is well known, these organizational power struggles were solved with the establishment of an Imperial ministry (Hofstelle) for police in the monarchy in 1789 and the appointment of Count Pergen as its head. It was Count Pergen who argued successfully for the 'specialization' of the state police forces. Throughout his career he maintained that police should concentrate on public security and should not get involved in matters concerning public welfare (politico-publica)." In 1793, in a time of internal political turmoil and external threat, Pergen, as minister of police, impressed on his subordinates the need to enforce the system of compulsory registration and to pay close attention to the 'subversive machinations' of those political clubs and organizations up and down the country which, inspired by developments in revolutionary France, were trying to arouse the population with 'freedom humbug' (Freiheitssch windel). " Pergen's conviction that the state police forces had the task of maintaining public order/tranquillity and security had found an institutionalized expression in the formation of a secret police in 1786. With regard to maintaining public order and avoiding any threats to the state, the secret police agents were urged to inquire thoroughly into the opinion among the population about the monarch and governmental policies; in particular, they were admonished to monitor the activities of likely 'rabble-rousers' ( A ufwickler des leichtgliiubigen Piibels). For this purpose, they were also to monitor the movements of suspicious individuals and, particularly, of foreigners. They were advised to ensure the efficiency of the local systems of compulsory registration. But they were also charged with spying on other state officials and the military to ascertain their loyalty to the regime.'j Since Joseph 11's reign, then, police was seen as a means to defend the state against internal enemies. Rather than to regard policing as the administration of the affairs of the state, it was now seen as denoting a state agency operating as a preventative force. I have argued in this section that this development was intrinsic to the emphasis on surveillance. But I have already pointed out in the first part of this article that Sonnenfels's arguments regarding the dissociation of an all-encompassing notion of bonum commune and the narrower concept of internal security could provide the ideological support for these changes.
But Sonnenfels's arguments were also logically open to theoretical developments critical of absolutist government. A re-evaluation of the notion of salus publica would lead to yet another, completely different, definition of police. In the last two decades of the eighteenth century, German idealist philosophy set out to destroy the natural law theories regarding the 'objective' '' Cf. Pergen's instruction to the local directors of police in 1785. of the state. The concept of saluspublica was, rightly, interpreted as enabling the state to interfere with the self-determination of the individual. In clear contradistinction it was maintained that it was a human right of each individual to embark on 'the pursuit of happiness' unencumbered by the 'police' ~t a t e . '~ In this theory, the scope of state activity was limited to guaranteeing a legal framework which would allow each individual to participate in society on the basis of individual property/properties. For Kant, salus publica was exactly that legal constitution which guaranteed every man his freedom within the law. Kant maintained that, within such a legal context, every man would retain the right to pursue his own happiness by whatever means, so long as he did not impair the general lawful freedom and thus the rights of his fellow subjects at large.y5 This perspective led to the conceptualization of police, not as a preventative and interventionist force operating under only a few legal restraints, but as an executive body operating firmly within the law. This 'liberal' police force was charged with ensuring that all hindrances and threats to the security and welfare of the citizen, not the state, were averted, thus enabling his self-determined individual pursuit of happiness."
Towards the end of the eighteenth century in Austria, there was not yet an economic and social basis for a 'bourgeois' society which could have transformed this theory into practice. There, in the last decade of the eighteenth century, the reality was a restorative state. Nevertheless, the policies of social engineering by the absolutist Habsburg monarchy had contributed to the gradual emergence of distinct 'bourgeois' groups such as intellectuals and civil servants who were demanding ever more radical political reforms to establish their right of full political participation and social equality." These demands gradually undermined the material and ideological foundations of the absolutist monarchy. At the same time, the policies of the absolutist state, propelled by (geo-)political requirements since the loss of Silesia in 1740 and legitimated by rationalistic theories of domination, had whittled away the power of the traditional bearers of authority, the aristocracy and the clergy. Their attempt to regain lost ground in the period of the Turkish War and the wars with France contributed to the formation of an authoritarian regime in the 1790s. This restorative state used its police forces to stifle and suppress political and social discontent. It was in the last decade of the eighteenth century that 'police' became now firmly established, and deployed, as the repressive arm of the state.
